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NON-DISCLOSURE AGREEMENT
*Disclaimer : 
The Template provided here are for the sole purpose of reference and not in any manner and purpose whatsoever, making the Legal Adviser Office liable for any loss, damage, failure or adverse consequences of its use.
Template yang disediakan ini adalah untuk tujuan rujukan semata-mata dan tidaklah dengan apa-apa jua cara dan maksud sekalipun menyebabkan Pejabat Penasihat Undang-Undang bertanggungan terhadap sebarang kehilangan, kerosakan, kegagalan atau akibat buruk yang diakibatkan oleh penggunaannya. 
This Agreement is made as of the ……
………day of ……………., 2020 (referred to herein the ‘Effective Date’) 

BETWEEN

(Name of Company/Individu), a company/an individual incorporated in Malaysia pursuant to ………………… and having its/his registered office/registered address at …………………….. (referred to herein as ‘XXX’) of one part;
AND

(Name of Researcher) (NRIC NO._______)/UNIVERSITI TEKNIKAL MALAYSIA MELAKA a Malaysian/ a public university established under the Universities and University Colleges Act 1971 [Act 30] and having its registered address at Hang Tuah Jaya, 76100 Durian Tunggal, Melaka and having his registered address at ____________________, and a researcher working at FAKULTI OF…………………. UNIVERSITI TEKNIKAL MALAYSIA MELAKA, HANG TUAH JAYA, 76100 DURIAN TUNGGAL, MELAKA (referred to herein as ‘RESEARCHER’)
For the purposes of this Agreement, “Disclosing Party” shall mean in relation to any Proprietary Information, who discloses such information and “Receiving Party” shall mean in relation to any Proprietary Information, who receives such information.
XXX and RESEARCHER shall hereinafter be referred to individually as ‘the Party’ and collectively as ‘the Parties”.

WHEREAS,

1. Each of the Parties hereto wishes to disclose information to the other for the purpose of evaluating proposals and in connection with future business relationship, particularly in undertaking relevant work related to the (Name of the Project) (hereinafter referred to as “the Project”).
2. Therefore, the Parties have released and/or will be releasing Confidential Information (as defined hereinafter) of a technical and/or commercial nature in in relation to the Project.

3. This Agreement is intended to bind the Parties and prevent them from disclosing Confidential Information as herein provided or from using the Confidential Information for reasons other than the Project and agree to hold such Confidential Information in the strictest confidence upon the terms and conditions as stipulated hereinafter.


IT IS THEREFORE AGREED as follows:

1. “Confidential Information” shall mean information of whatever nature, all the know-how, technical, business, financial and other information whether written, oral, graphic, machine recognizable, sample or visual which (i) is disclosed by the Disclosing Party to the Receiving Party, and (ii) is identified in writing at the time of disclosure as confidential or proprietary by an appropriate legend, marking or stamp, or if disclosed orally, graphically, machine recognizable, by a sample or visually is identified orally to the Receiving Party at the time of disclosure as confidential or proprietary. Confidential Information shall not mean any information which: 

(a)
is or becomes generally available to the public other than as a result of disclosure by the Receiving Party in breach of this Agreement; 


(b)
becomes available to the Receiving Party on a non-confidential basis from a source other than the Disclosing Party, provided that the source is entitled to disclose the information; 


(c)
was known to the Receiving Party on a non-confidential basis prior to disclosure by the Disclosing Party, as evidenced by the written records of the Receiving Party; 

            (d)
is independently developed by the Receiving Party without reliance on any information from the Disclosing Party; 

(e) is disclosed with the prior written approval of the Disclosing Party or;

(f) is required to be disclosed In the event that the Receiving Party becomes legally compelled by a Court of competent jurisdiction (by, oral questions, interrogatories, request for information or documents, subpoenas, investigative demands or similar process) to disclose any of the Confidential Information. The Receiving Party shall use its best efforts to provide, the Disclosing Party with prompt written notice so that the Disclosing Party may seek a protective order or other appropriate remedy and/or waive compliance with the provisions of this Agreement. In the event that such Protective Order or other remedy is not obtained, or that the Disclosing Party waives compliance with the provisions of this Agreement, the Receiving Party shall furnish only that portion of the Confidential Information which the Receiving Party is legally required to disclose and shall exercise its best efforts to obtain reliable assurance the confidential treatment shall be accorded for Confidential Information. 


Without prejudice to the generality of Clause 1(a) of this Agreement, information shall not be deemed to be generally available to the public by reason only that it is known to only a few of those people to whom it might be of commercial interest, and a combination of two or more portions of the Confidential Information shall not be deemed to be generally available to the public by reason only of each separate portion being so available.

2.
The Receiving Party agrees that during this Agreement and for a period of …………. (…..) years from the date of termination or expiration (whichever is earlier) of this Agreement. 


(a)  
to maintain such Confidential Information in confidence and refrain from disclosing it to third parties by exercising the same degree of care to preserve and safeguard its own Confidential Information, which shall in no event be less than reasonable care; 


(b)
to restrict disclosure of such Confidential Information to only those of its officers and its employees who have a need to know such Confidential Information in connection with the purposes stated above who have been required to comply with the restrictions on disclosure and use provided for herein; and 


(c)
not to use, directly or indirectly, such Confidential Information for its own benefit or for the benefit of any other person, firm or corporation except in furtherance of the purposes stated above or pursuant to a separate purchase order, subcontract or other agreement between the Parties hereto; 


(d)
to only use the Confidential Information for the Project; and


(e)
not to disassemble, analyze, or have others analyze, samples or any portions thereof to determine their chemical composition, microscopic structure or method of manufacturer

In the event the Disclosing Party gives its written approval for the Receiving Party to disclose such Confidential Information to the Malaysian Government Agencies, the Receiving Party shall ensure that such disclosures bear all appropriate legends required under Government regulations that are necessary to preserve the proprietary or confidential nature of such information. 

3.
This Agreement shall terminate three (3) years from the Effective Date, but either XXX or RESEARCHER may terminate it earlier by giving thirty (30) days written notice to the other Party of its intention to terminate. Termination of this Agreement shall not affect the rights and obligations of the Parties with respect to Confidential Information disclosed under this Agreement prior to termination. 

4.
Upon termination of this Agreement, each Party shall, at the written request of the other Party, return or destroy all copies in its possession of the other Party's Confidential Information, and notwithstanding such termination, each Party shall continue to comply with the restrictions set forth in this Agreement on disclosure and use of such Confidential Information for the full period set forth in Clause 2 above.

5.
Disclosure by either Party to its affiliated companies shall not be regarded as a breach of this Agreement provided each said company is bound by obligations of confidentiality which shall be similar with to those contained in this Agreement.

6.
Neither Party makes any express or implied representation or warranty herein as to the accuracy or completeness of any Confidential Information provided to the other Party under this Agreement, and neither Party shall have any liability to the other hereunder resulting from the use of or reliance upon any Confidential Information. Any such liability shall arise only under the specific terms of separate purchase orders, subcontracts and other agreements, if any, between the Parties.
7.
No right in or license under any present or future patent, data, drawings, suggestions, ideas or methods disclosed by one Party to the other is either offered or granted by one Party to the other under this Agreement. Any such right or license shall arise only under the specific terms of separate purchase orders, subcontracts and other agreements, if any, between the Parties. This Agreement does not require either Party to disclose any information or data to the other Party. 

8.
The Parties agree that remedies at law may be inadequate to protect a Disclosing Party against any actual or threatened breach of this Agreement by the other Party, and without prejudice to any other rights and remedies otherwise available to a Disclosing Party against any actual or threatened breach of the Agreement by the other Party, and without prejudice to any other rights and remedies otherwise available to a Disclosing Party, each Party agrees that a Disclosing Party shall be entitled to seek injunctive relief in the event the other Party breaches or threatens to breach this Agreement. 

9.
The Receiving Party agrees that it will not in any form export, re-export, resell, ship or divert or cause to be exported, re-exported, resold, shipped or diverted, directly or indirectly, any technical data disclosed hereunder or the direct product of such technical data to any country for which any Government or any agency thereof at the time of export and/or re-export requires an export license or other governmental approval without first obtaining such license or approval, The Receiving Party shall indemnify and hold the Disclosing Party harmless from all claims, demands, damages, costs, fines, penalties, attorneys' fees and all other expenses arising from failure of the Receiving Party to comply with the provisions of this Clause 9.

10.
This Agreement contains the entire understanding between the Parties relative to the protection of Confidential Information and supersedes all other understandings between the Parties in respect thereto, except that nothing in this Agreement shall supersede or in any way modify any of the provisions contained in any purchase order, subcontract or other agreement expressly so provided. No modification to this Agreement shall be binding on either Party unless in writing and duly signed by both Parties. 

11.
This Agreement shall not be construed as a teaming agreement, joint venture, partnership, or other such arrangement, and is for the sole purpose of protecting Confidential Information. Neither Party shall be under any obligation to enter into any future agreement with or give any compensation to the other Party.

12.
If any of the provision of this Agreement is found by a court of competent jurisdiction to be invalid, illegal and/ or unenforceable, in whole or part, under the present or future laws, such provision shall be deemed to be deleted from this Agreement as if it had never formed a part hereof and the remaining provisions of this Agreement shall remain in full force and effect. Notwithstanding the foregoing and in lieu of such invalid, illegal and/or unenforceable provision, the Parties hereto shall thereupon negotiate in good faith in order to agree on the terms of a mutually satisfactory provisions similar in terms, with such modifications as are necessary, to the original provision as may be possible that is valid, legal and enforceable so as to give to the intent of the Parties hereto.

13.
No waiver of any default, condition, provisions or breach of this Agreement shall be deemed to imply or constitute a waiver of any other like default, condition, provision or breach of this Agreement.

14.
The Parties shall jointly coordinate all press conferences, press releases, public statements or any other publicity, if any, about the Project or its subject matter, including without limitation, the existence or contents of this Agreement. Public communication shall not be allowed without the mutual consent in writing of both Parties hereto.

15. This Agreement shall be governed by and construed in accordance with the laws of Malaysia. In the event of any dispute arising out of or in connection with the subject matter of this Agreement, the Parties shall first endeavor to resolve such dispute amicably within thirty (30) days after the date of the notification by one Party of such dispute to the other Party. Should the Parties fail to do so, either Party may refer to such dispute to the court of Malaysia.

16.
Either Party may seek injunctive relief in any court of competent jurisdiction against improper use or unauthorized disclosure of Confidential Information.

17.
Each Party shall bear their own solicitors cost in the preparation of this Agreement.
18.
Researcher shall bear and pay all stamp duties on this Agreement.

19. 
Nothing contained in this Agreement shall be construed as compelling the Disclosing Party to disclose Confidential Information.
20. 
Nothing contained in this Agreement shall be construed as requiring or compelling either of the Parties to negotiate for or enter into a definitive contract.
21.
This Agreement shall bind the persons whose name are mentioned in Schedule A of this Agreement.

[THIS PORTION IS INTENTIONALLY LEFT BLANK]

IN WITNESS WHERE OF the Parties have executed this Agreement as of the date first set forth above. 

	For and on behalf of,
	
	For and on behalf of,

	XXX
	
	RESEARCHER/NC

	___________________________________
	
	___________________________________

	Name : ____________________________
	
	Name: _____________________________

	Title : _____________________________
	
	Title: ______________________________

	Date : _____________________________
	
	Date: ______________________________

	
	
	

	Witnessed by,
	
	Witnessed by,

	___________________________________
	
	___________________________________

	Name : ____________________________
	
	Name: _____________________________

	Date : _____________________________
	
	Date: ______________________________


Schedule A
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